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Questions for you


Presenter
Presentation Notes
Are there any lawyers in the room?
Any experts?

Why do projects go wrong in one phrase? (expecting a range of the usual answers)



Why do projects go wrong?

Clients say.. Suppliers say..
* Oversold * Client staff not committed
* Under-staffed * Development didn’t deliver
* Poortechnology * Unrealistic expectations
* Poor quality of deliverables/staff * Scope creep

* Lack of supplier commitment * Price squeezed too hard



Sometimes the problems can’t be fixed

* Negotiations fail

* One party won’t budge
* Political manoeuvring
* Company policy
 Can’t afford to carry on
* Calculated gamble

* Emotional involvement
* Accident



How bad can it be?

* Slow - 2.5 yr project typically would take 4-5 years to fully resolve
In court

* Expensive —recent £100M each way dispute, £30M total costs,
end result a ‘win’ of £5M

* Distracting — management time, staff time & anxiety, adverse
publicity



Might it affect you?

Accenture
Atos

BT

Cap Gemini
Capita

CGl
Cognizant
DXC

Fujitsu

HCL

IBM

Infosys
Sopra Steria
TCS

Wipro


Presenter
Presentation Notes
ask if anyone has ever worked for any of these companies? They’ve all featured in legal disputes I’ve worked on


Might it affect you?

Bank

Charity

Ferry Service
Government Department
Healthcare provider
Hospitality Services
Insurance Company
Local Authority
Manufacturer

Oil Company

Police Force
Retailer

Telecoms Provider
University

Utility Company
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If you’ve never worked for a supplier – have you ever worked for any of these types if organisation?

Same deal, they’ve all featured in legal disputes


Why do you need to know how it works?

S - Understanding the legal process will help you avoid disputes (or at least minimise their impact)
W - Ignorance of the process leads to poor decision making
O —Well-informed technical & legal input puts an organisation in the driving seat

T— In a worst case scenario disputes can destroy organisations (and occasionally careers)

Applies whatever your role, you may become involved in decision making, as a factual witness or as an expert
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Litigation is not like TV – and in the UK is very different from the US


Caveats

e Civil not Criminal
* England & Wales - notthe US or EU
 Courts not Arbitration

Details differ but principles are the same in any common law &
adversarial system

* Common Law - based on judicial decisions not statutes
* Adversarial - opposing parties put their case,
* Judge decides but does not investigate


Presenter
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caveat is latin for beware – there’s actually almost no latin used in court these days  - at least not in E&W, Scotland is a little more backwards


2 Sets of Rules

Contract & Law Civil Procedure Rules
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Contract & Law are what governs the relationship between the parties – CPR are the rules of the ‘game’


An Adversarial System

public, journalists, paparazzi, innocent bystanders
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Presentation Notes
you’ll notice I haven’t shown the expert here


Expert Withess

:

Expert 2

Expert 1

...overriding duty to assist the court


Presenter
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experts have  a unique position, there will normally be 2, each paid by one of the opposing parties but have an overriding duty to be objective and to assist the court. If we get it wrong we can (and will) be publicly criticised

if we think our clients are wrong we have to say so – they may not like it....



The Legal Process

Pre-action
Pleadings

Disclosure

 \WWitnhess Statements

* Expert Reports

* Joint Expert Statement

* Trial -

* Judgement



Presenter
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Like any waterfall process you sometimes get to loop back between stages and the order sometimes changes.  

But also once a court date is set litigation is the ultimate time-boxed project – it will start on day 1, with or without the legal teams being ready.


Pre-Action

* Legal Letters —and more letters

* Negotiations — usually Without Prejudice

* Consultant reports/project audits deployed
* Offers and counter-offers

* Legal Privilege may apply, or it may not..




Consultant v Expert Witness

Consultant
* report on client’s questions

* has no duty to the court

* may be given a lop-sided view of
facts/documents

* may be looking for further work or
have a long-standing relationship
with client

* reports and draft reports are
typically disclosable

* appearance in court very unlikely

Expert Withess

report on issues before the court

overriding duty to court,
iIndependent and objective

has access to both parties’ views
of facts/documents

must have (and be seen to have)
no conflicts

draft reports covered by legal
privilege (usually)

can be publicly cross-examined
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ask if anyone has done a review of a  troubled project – apologise if what comes next sounds dismissive 


Examples

Code Reviews

Governance
Reviews

Project Audits

Where the consultant has been asked to take
over development there is a risk problems will be
over-stated. May not discriminate between
severe and less severe problems

Often focus on process rather than underlying
causes of problems (eg unrealistic plans) and/or
technical issues. May suggest contractual
changes that are not feasible.

Focus on how to fix a project as a whole rather
than trying to understand who is responsible for
the problems and who can or should fix them.

So what time is it?

O .

WATCHES

Thanks!




Termination

Gvess What?
You're Fired

Ya v Door
<

Your password has
been changed.

Your password has been changed, as you asked.

If you didn't ask to change your password, we'ra here to help keep your
account secure. Visit our cuppor page for mone Info.
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suppliers sometimes walk out – in extreme cases they sometimes lock the client out of the system

clients suspend or terminate a project or they may just decide to not include the incumbent in any new procurement


Pleadings

* Statement of Claim — how you breached the
contract and you owe us £xxx

e Defense —oh no we didn’t

 Counterclaim —you were just as bad, if not
WOrse, you OwWe Us 2X £XXX

* Reply and Defense to Counterclaim —oh yes
you did (and no we weren’t)

* Reply TO Defense to Counterclaim —you
definitely were just as bad
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each of these documents can change so you can wind up with a “re-re-amended statement of claim“  and various other steps, including court hearings to decide whether an amendment will be allowed.



Pleaded Issues

* Legal - is this contract the right one to argue about?

* Factual — did you actually change the contract on X date?

* Contractual —who was the Sl and what does that mean?

* Technical —was the system defective or ‘not fit for purpose’?
* Quantum — how much would it cost to fix the problems?


Presenter
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contract is king – if its not in the contract you can’t plead it and a judge will not take it into consideration




Technical Issues

* Technical language - has it been used properly

* Contractual language —what does it mean from a technical POV
* Technical —was the system defective or ‘not fit for purpose’?

* Quantum —do the technical claims link to cost claims?


Presenter
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Expert role in this – if involved (which you may not be) 

Are the claims technically correct – and have they been properly explained in the pleadings
Do the technical parts of the contract say what the lawyers think they do? 
Do the technical claims matter  - eg  arguments about methodology generally don’t


Disclosure — CPR 31

* The purpose of “disclosure” is to make sure that
both or all parties know of all documents that
have a bearing on the case.

* Lawyers have a duty to disclose +ve and —-ve
documents

* Documents potentially includes; systems,
photos, texts, WhatsApp, Slack, JIRA etc

* [ssues with confidentiality, relevance, legal
privilege
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Expert role in this – if involved – again may not be

Identify relevant classes of document – lawyers use technology assisted review  to identify documents – but can still miss classify stuff and its costly to ingest documents that will never be needed – eg the Aerotoxicity case
Make sure all technically relevant material is secured asap – ref the password change scenario
Interpret/explain technical disclosure (eg github, JIRA)
Spot gaps in either side’s documents



Withess Statements

* Set out facts from their point of view
* Explain their role, what they did and when
* Explain business or technical impact of issues
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expert role (if involved) to help translate what’s witnesses are saying to lawyers and vice versa – also to test for technical ’smoke screens’

3G control room example



2-Way Babel Fish

BABEL FISH

DIGESTIVE NERVE CHORD ENERGY ABSORPTION FILTER
GAS BLADDER

TELEPATHIC EXCRETOR

OLFACTORY BULB

EXTENDABLE
NERVE SIGNAL
FREQUENCY

SEN
SOR DIGESTION CONSCIOUS SENSORS
GILL RAKERS HEART FREQUENCY SENSORS

UNCONSCIOUS .

expert helps translate what witnesses are saying to lawyers and vice versa — also to test for
technical 'smoke screens’
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expert role (if involved) to help translate what’s witnesses are saying to lawyers and vice versa – also to test for technical ’smoke screens’

3G control room example



Expert Reports

* Explain the technical background so lawyers and judge can
understand

 Set out technical facts, results of tests
* Provide independent, objective opinion on the pleaded issues


Presenter
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What does the jargon mean
What happened when
What caused delay and who was responsible
Is that a change or a defect
Was the system ‘fit for purpose’
Was the work done to the contractual standard



Technical Background
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tech lawyers are very smart – many of them have science, engineering or maths degrees ( as well as legal qualifications)  - so you have to aim for a level that doesn’t talk down but provides the precision and detail that’s need for a particular case.

Especially as IT jargon changes and sometimes re-uses words/phrases for new purposes and/or re-badges tech using new terminology






+ 0 4

Technical Facts

onfluence teamsinspace.com

Teams in Space

Backlog
Board
Reports
Releases
Components
Issues
Repository
Add item

Settings

Board
Q  QuickFiters

ToD0

Engage Jupiter Express for

outer solar system travel

SPACE TRAVEL PARTNERS.
As

Create 90 day plans for all
departments in the Mars Office

Qe

Engage Saturn's Rings Resort
a5 a preferred provider
Space Travel Partners

A

Enable Speedy SpaceCraft
as the preferred

INPROGRESS

Requesting avaliable flights
is now taking > 5 seconds

A

Engage Satur Shuttle Lines
for group tours
Space Travel Partners

A

Establish a catering vendor
to provide meal service

[Locat vars oftice ]

A

Engage Satur Shuttle Lines
for group tours

4 CHANGE MODEL

GE SPECTRE (LHD)

23,6 KW/100Km

CIEEE W @ - WELLMONT 11 mpp - Project Standrd
TS RESOUKE  RPORT  PRORCT  VEW  DEOPER  Fowr
MR [ pEEEE g Vo o= [ e R e B
z Lu CotmmSetngs+ = [ ek = === ==
ok ot Woemran | D o
v | Notice to proceed
O 1iicc - [Takame < owston <« st + i 1 i .
ot Lo Notice to Proceed Jo cays 6/3/2015__ 6/3/2019 Fo &5
Projectstar ans  oaans o | e 68
Register with the Mars Homepage footer uses an Project complete odws  5/0/2019 90209 i
Ministry of Revenue inline styl - should use a class + Mobilzaton todeys  cfs/ame  s/ofote [
[estiec oioemn] Mobilize 10days  o/s/2019 62002013 )
4 Construction 31days 6/24/2019  8/14/: ’ 1
Qs 7 - 4 Below Grade Bdays  6/24/2019  7/15/2019
. ) SetFoundation sdays  6/20/2019  7/s/2019
Oratt network plan for Mars Engage JetShuttle & P i ofaeais oy
Office SpaceWays for ravel & DigCableTrench  sdws  7/9/2019 7152019
T T 2 + Above Grade Ndays 7S sjrapms !
i Erectsteelstuctures  8days  7/11/2019  7/24/2019 Y
Al As n
=] Install Equipment 6days 7/16/2013  7/24/2019
Eovm nstallGrounding  2days  7/25/2019 7/29/2019
Engage Satum Shuttle Lines Eoem InstallBus and Jumpers Sdoys  7/25/2019  8/7/2019
for group tours Y Lay Control Cable 2days 72502013 8/1a/2019 Y
S 4 Fence Tdays /3010 7/17/2010
Space TravelPartners g v m install ence Tows s s
» S + Sie Restoration Dy e sz i
' 5w Removequipment  sdays  s/15/2013 /222019 i
2@ Lay toning s sz 7z e |
Establish a catering vendor T Loy Roacuay savs s 7l |
o rovde mest sondce u « ProjectCloseout t0deys  sf2c/2m9 oja0/2010
5@ Substantial Completion  10days  8/26/2019  9/10/2019

rrrrT—

@ ouook Q search
@ = Home View Help Message Insert Formattext Options
] Ov@vy §  Apos v v B I § S &vEVM
~ Favorites Focused  Other o=
v © inbox 5 ~ pinned
© Expenses gy vone
a Surprise Birthday Planning es2am
© Invoices 2
a v Today
+ katyreid@outlook.com
, @ ContosoAines
[ Your fight reservation is confirmed 241 P
Slbey 2 HiKatr,your fight to Charlotte s confirm.
2 Drafts
&8 > @ e
e ¥ Team Pictures T0AM
That worked. Thanks! I've added 56 of the.
0 Deleted tems
5 @@ Daisy Philips
€3 Junk Email Yoga Workshop a16AM
Hey Kat [ know this s last minute, but do.
B Archive

SUMMARY

MAIN EXTERIOR COLOUR

STANDA

1o

£D COLLECTION

> katri0487@gmail.com

4 Add account

% Upgrade to Microsot 365
with premium Outlook.

features | > @

English Whice

Vesterday
Margie’s Travel (=]
Confirmation Letter - MPOWMQ 254 PM

Thanks for booking your flight ith Margie.

B Fi11/22/2023 235 M RSVP.

Amanda Brady

o B Q9 ®

b pvov i @

To  Dianne Russell x

Re: Apartment unit tour

HiDianne,

oo

- o

@ Lundhwith Jane

x

in 30 min at Fourth Coffee

flexible and wiling to adjust my schodule.

Bestregards,
Katy Reid



Presenter
Presentation Notes
Sometimes wind up re-testing systems – critical requirement to make sure whatever I test is also made available to the other side’s expert. eg 3 visits to a shoe warehouse in Moscow


More often involves reviewing a system online and wading through progress reports, plans and emails - using specialised ‘e-discovery’ tools



Expect the Unexpected
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but also expect the completely unintelligible – if you’re writing emails please try and make them clear and concise – especially if you really need someone to do something

if you do x then i will do y – is much better than something full of ifs, but and maybes.  also don’t swear /be rude about people in emails. You never know who’s going to read them.

NB your emails, slack messages etc could wind up being read out in court, possibly even quoted in a judgement



Technical Opinion

* Define a standard — good /bad, high/low,
difficult/easy

* Where on the range does this artefact,
process, defect etc sit

* What impact does that have on the
pleaded issue


Presenter
Presentation Notes





Fit for Purpose

* Architecture is ‘wrong’

* OOTB fit much less than expected

* Product does not do what was promised
* Experts unlikely to be impressed if;

There’s no/minimal documentation of architecture
Client has driven architectural/product decisions
Supplier bid review identifies poor fit

There’s no record of architectural/design decisions

ALL MODERN DIGITAL
INFRHSTRUCTURE

A PROTECT SOME
RANDOM PERSON
IN NEBRASKA HAS
BEEN THANKLESSLY

8

MAINTAINING
SINCE 2003

N
-
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Lawyers prefer black and white answers – if they can say a whole system is not fit for purpose that makes the arguments easier and the £ follow

Reality is that most architectural/product issues emerge over time as each side gets to understand things better – so rarely a ‘slam dunk’

Sometimes though – eg Patient record system depended on a small critical component that supplier had ‘acquired’ from the internet instead of using the usual licensed product. No support, no source code and it didn’t work properly.



1800

Change or Defect g ‘

1200
1000

800

e Specifications
* Change requests . I
* Severity definitions -
* Defect reports/resolution

* Experts unlikely to be impressed if;

There’s no proper defect log, reports or RCAs

Testing is informal with no scripts and no notice taken of specs
Suppliers issue a blizzard of CRs for every tiny issue

Clients rate spelling mistakes as Sev 1

Plodding through all defect reports is tedious but often very illuminating
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More typically problems emerge over the course of a project – wind up in an argument about changes vs defects



Delay

* Measuring delay in IT projects is hard
* Working out who’s to blame is even harder

* Experts unlikely to be impressed if;

there’s no PID, plans, RAID log

no action is taken to mitigate risks, fix issues

suppliers issue endless vague relief notices

clients sit on key document approvals for weeks on end

Actions are important, clear but not excessive documentation helps


Presenter
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If plans are good enough can involve specialist delay experts analysing the critical path – reality is most disputes arise on projects where there is no proper plan – just a POAP


Good Industry Practice

* Agile v Waterfall

* Requirements Processes/Document Quality
* Code Reviews

* Security issues

* Experts unlikely to be impressed if;
* Agile but no backlog or sprint reviews
* Documents 90% boilerplate
* Coding standards written down but not followed
* ITHC’s uncover basic security issues
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Looking for Good but not Perfect – many orgs say they are ISO – but you can meet ISO and still perform badly – plus the standards don’t say what you have to do in in detail


Expert Meeting

* Without Prejudice
 Discuss Technical Issues

e Produce a Joint Statement

* Agreements
* Disagreements

There are challenges if experts have different
approaches/backgrounds or have been instructed differently


Presenter
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In an ideal world 2 techies meet- agree about everything and produce a joint report  eg 1 has been instructed that party X is the SI and the other that its party Y – which colours their view of responsibilities


Mediation

* Without Prejudice
* Can happen at any time
 Can be ordered by the court

* Structured & facilitated negotiation
* copious quantities of coffee required
* experts may be asked to produce reports and/or speak briefly

* mainly commercial
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both parties need to be willing to compromise – emphasis on practical, commercial solutions – don’t always work


Trial

* Barristers submit initial arguments

* Factual withesses for both sides

* Experts usually at the end

* Barristers submit their final arguments

Then everyone waits..... sometimes for
months before a Judgement is issued

https://www.bailii.org/
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Most tech cases heard in TCC  (except IP stuff in specialist IP courts)

Specialist judges
Technically aware  
Open to the public – if you want to see what its like go and see




Cross Examination

* Expert reports are your evidence
* Designed to prove the other side’s case
* Can be combative, but fine as long as;

* You know your subject
* You’ve done your homework
* You are honest and objective




Being an expert?

Pros

* See a wide variety of
technology/projects

* Intellectually challenging

* Help people resolve tricky
situations

 Provide a technical voice

Cons

* A lot of reading and report
writing

* Timetables can be challenging

* Hard to keep up with new tech

* Risk of appearing in court



THE

How to become an expert? ACADEMY
EXPERTS

* https://academyofexperts.org/practising-as-expert/
* Training courses — Fundamentals, Into Court

* Accreditation —join as Associate and progress to Practising
Membership

* Member meetings — meet other experts
* Follow us on Linkedln (the-academy-of-experts)

Or if you’d rather not, but think your organisation needs an expert
https://academyofexperts.org/search-register/


https://academyofexperts.org/practising-as-expert/
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