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Information Technology Disputes 
(and how to avoid them)

• Specification

• The procurement process

• Sample software

• Click wrap (and shrink wrap) 

software agreements

• Copyright and consultants



The importance of a specification

• Specification or contract

• Invitation to Tender / Proposal

• Informing the supplier 

• Incorporate the above into the contract

• Other methods: agile working; waterfall 

contracts

• Software supply; software development; 

website development; website hosting; 

outsourcing; disaster recovery; data storage

• Monopoly suppliers and variations



Buying sample software

• Try before you buy

• Contract law: offer and acceptance

• Silence

• Conduct

• Express terms

• Negotiating power



Shrink wrap licences

• Thornton -v- Shoe Lane Parking Ltd

• Beta Computers (Europe) Ltd -v- Adobe 

Systems (Europe) Ltd

• Unfair Terms in Consumer Contracts 

Regulations 1999

–Where the consumer is bound “to 

terms with which he had no real 

opportunity of becoming acquainted 

before the conclusion of the contract”



Click-wrap Licences

• On-line licences

• Structure

• Opportunity to inspect

• Validity



Copyright and Consultants

• What it is copyright

• Who owns copyright

• Creator

• “… employee in the execution of his duties 

or following the instructions given by his 

employer …” 2009/24/EC

• “Where a [computer program] … is made 

by an employee in the course of his 

employment …” Sec 11(2) of CDPA 1998



The story of an observant black 
cat



Case of the Observant Black Cat (1)

• Gestetner 

• Desk top publishing package - launched 

Repro ‘83

• Logo - brand image

• Advertising agency

• Decide product needs cat - silhouette of 

an observant cat

• Mr Warner - illustrator - specialised cats 

and dogs



Case of the Observant Black Cat (2)

• Warner - agrees drawings £225 each + 

VAT

• No written agreement

• No express discussion re: copyright 

• Gestetner liked cats - logo used 

products and advertising literature

• Warner argued permission only Repro 

‘83



Court - 4 Choices

• Transfer of copyright

• Copyright remains with Warner -

exclusive licence Gestetner unlimited 

extent

• Copyright remains with Warner - licence 

for Repro ‘83 only

• No contract



Court Rationale

• Necessary to imply business efficacy 

(ie. sense)



Disputes

• Profile of a typical dispute

• Cost of resolution

• Disputes with large organisations

• Disputes acceleration clause

• Resolving disputes: mediation 

arbitration, expert determination
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